THE TROUBLE WITH TE ADVERSARY SYSTEM IN A POSTMODERN, MULTICULTURAL WORLD CARRIE MENKEL-M1EADOW'
I. INTRODUCTION In this Essay I suggest the heretical notion that the adversary system may no longer be the best method for our legal system to deal with all of the matters that come within its purview. If latetwentieth century learning has taught us anything, it is that truth is illusive, partial, interpretable, dependent on the characteristics of the knowers as well as the known, and, most importantly, complex. In short, there may be more than just two sides to every story. The binary nature of the adversary system and its particular methods and tactics often may thwart some of the essential goals of any legal system. This Essay argues that our epistemology has changed sufficiently in this era of poststructural, postmodern knowledge so that we need to reexamine the attributes of the adversary system as the "ideal type" of a legal system, and also reexamine the practice based on the premises of that system. Although some scholars justify the adversary system on the grounds that it satisfies a variety of truth and justice criteria,' I believe that consideration of those crite-ria is, itself, contingent and must be historicized and reconsidered as our knowledge base changes.
In this Essay I argue that the adversary system is inadequate, indeed dangerous, for satisfying a number of important goals of any legal or dispute resolution system. My critique operates at several different levels of the adversary system: epistemological, structural, remedial, and behavioral. I suggest that we should rethink both the goals our legal system should serve and the methods we use to achieve those goals. For those who cleave to the adversary system, 2 I want to shift the burden of proof to them to convince us that the adversary system continues to do its job better than other methods we might use.
My critiques, to be further elaborated below, are briefly as follows: Binary, oppositional presentations of facts in dispute are not the best way for us to learn the truth; polarized debate distorts the truth, 3 leaves out -important information, 4 simplifies complexity, and obfuscates rather than clarifies. 5 More significantly, some matters-mostly civil, but occasionally even criminal, cases-are not susceptible to a binary (i.e., right/wrong, win/lose) conclusion or solution. The inability to reach a binary resolution of these disputes may result because in some cases we cannot determine the facts with any degree of accuracy. In other cases the law may bestow conflicting, though legitimate, legal rights giving some entitlements to both, or all, parties. 6 And, in yet another category of cases, human or emotional equities cannot be divided sharply. 7 Modern life presents us with complex problems,' often requiring complex and multifaceted solutions. -Courts, with what I have called their "limited remedial imaginations," 9 may not be the best institutional settings for resolving some of the disputes that we continue to put before them.
Even if some form of the adversary system was defensible in particular settings'° for purposes of adjudication," the "adversary" model employed in the courtroom has bled inappropriately into and infected other aspects of lawyering, including negotiations "carried on both "in the shadow of the court" 2 and outside 7. For example, in custody cases both parents may have equally valid legal and emotional claims.
8. Consider how manufacturers of dangerous or toxic products have utilized bankruptcy proceedings to limit damages for their past acts and thus not only limit compensation for the injured, but threaten the economic security of present workers and others with whom such companies do business. See RICHARD B. SOBEL, BENDING THE LAW: THE STORY OF THE DALKON SHIELD BANKRUPTCY (1991).
9. Statutes and common law limit the courts' "imaginations" to the powers of granting monetary damages or injunctions. See Carrie Menkel-Meadow, Toward Another View of Legal Negotiation: The Structure of Problem-Solving, 31 UCLA L. REV. 754 (1984) .
10. Many have argued that the criminal justice system demands more adversarialism than the civil justice system and that ethics rules should reflect the differences. See, e.g., Murray L. Schwartz, The Professionalism and Accountability of Lawyers, 66 CAL. L. REV. 669 (1978) (distinguishing the ethical responsibilities of advocates from nonadvocate attorneys); Murray L. Schwartz, The Zeal of the Civil Advocate, in THE GOOD LAWYER, supra note 1, at 150, 155-56 (discussing the adversary system in the context of criminal trials).
11. Monroe Freedman was among the first to argue that our adversary system is constitutionally mandated, residing in the Bill of Rights. See Monroe H. Freedman of it in lawyers' transactional work. 3 Even in situations that call simply for factual determinations, the complexities of modern life-for example, the strong race issues implicated in several recent, notorious American cases"--contribute to the problematic result that different people will interpret the same "fact" in different ways. 5 Because of such interpretive differences, therefore, I find not only the structures of the adversary system wanting, but also how we think about the people within those structures.
Modern scholars outside of, as well as within, law have questioned each of the following assumptions underlying the use of the adversary system-objectivity, neutrality, argument by opposition and refutation, appeals to common and shared values, and fairness. s In my view, it is time for us to examine how these 14. Many of these cases also demonstrate the power of binary thinking in blackand-white terms, rather than in the more complex multiracial, multicultural world in which we live. See assumptions, which often are not "true," have affected our legal system. Lay people claim a crisis of legitimacy in the legal system, especially, for example, when the "race card" is deemed more important than any other factor in a trial, 7 often not trusting jury verdicts. As scholars, we must take these criticisms seriously.
Multiculturalism, and all of the controversy that it has spawned in the universities," has at least reminded us that there is demographic, as well as epistemological, "positionality" 9 and we do not all see things the same way.
With a healthy respect for the new knowledge about knowledge, we need to examine whether the adversary system helps or hinders the way we sort out disputes, differences, misunderstandings, and wrongdoings.
Furthermore, the complexities of both modern life and modern lawsuits have shown us that disputes often have more than two sides in the sense that legal disputes and transactions involve [Vol. 38:5 many more than two parties. Procedures and forms like interpleader, joinder, consolidation, and class actions have attempted to allow more than just plaintiffs' and defendants' voices to be heard, all the while structuring the discourse so that parties ultimately must align themselves on one side of the adversarial line or another. Multiparty, multiplex° lawsuits or disputes may be distorted when only two sides are possible. Consider all of the multiparty and complex policy issues that courts contend with in environmental clean-up and siting, 2 ' labor disputes in the public sector, 22 A culture of adversarialism, based on our legal system, 3 ' has infected a wide variety of social institutions. Although I will focus primarily on the legal system and legal ethics here, consider how debate, argument, and adversarialism have, in recent years, dominated journalism, both print and electronic media, political campaigns, educational discourse, race relations, gender relations, and labor and management relations, to name only a few examples.
After I critique the adversary system, you will wonder what I would substitute for it. It should be obvious that as a postmodern, multicultural thinker I have no one panacea, solution, or process to offer-instead, I think we should contemplate a variety of different ways to structure process in our legal sys- tern to reflect our multiple goals and objectives. For example, to achieve the goal of determining criminal guilt a different process may be required than is required for allocating money or human, parental, or civil rights. Sometimes other processes, such as mediation, inquisitorial-bureaucratic investigation, public fora or conversations, "intermediate sites of discourse," 2 private problem-solving (negotiation) or group negotiation, and coalition and consensus building 3 3 would resolve better the legal and other issues involved. I am thus suggesting variety and diversity for our legal process that will, in turn, require more diverse and complex thinking about which legal ethics would be appropriate in different settings. 3 4 Some might prefer to reform the adversary system to keep it protean enough to remain inclusive, as a model, for our entire legal system. In my own view, this will not be adequate. We 'need to explore alternative models of legal process and ethics that will better meet the needs of more complex postmodern, multicultural disputes and issues. [Vol. 38:5 not originate the idea of oppositional presentations of "facts." Both classical philosophical discourse 5 and medieval scholastic disputations 6 exhibit the belief that contested, oppositional presentations of "facts" will best reveal the truth. At this point we should note quickly one important error in the defense of the legal adversary system drawn from this tradition. Whatever the flaws of oppositional thinking discussed below, philosophers and others using this form of logic, at least, are committed theoretically to a genuine search for the truth. This is not the motivating ideal when an ethics regime that places duty to the client at least as high, if not higher than, the duty to truth harnesses the adversary system to the legal system." Although philosophers may seek the truth, lawyers seek to achieve their client's interests and to "win," which may entail simply obfuscating the other side's case-as in the "creation" of reasonable doubt in the criminal case-or leaving out important facts if they are deemed harmful. Even if the particular use of the oppositional/adversary model can be defended as a procedure of knowledge and truthfinding in other settings, as used in legal settings it lacks an important quality: the genuine search for truth.
II. THE PITFALLS OF ADVERSARIAL / BINARY THINKING IN

35.
As my colleague, philosopher Stephen Munzer, pointed out in a personal communication, however, the dialogues of Plato or Socrates were not "real" but were, rather, staged efforts to canvass and dispute particular ideas. Nevertheless, philosophers thought that we would best arrive at the truth by proposing and refuting ideas. [Vol. 38:5
Despite the longevity and robustness of adversarialism as a mode of human discourse, 38 even some philosophers and epistemologists have questioned its value as the best way to understand the world. 9 It is this feature of postmodernism that I want to apply critically to the adversary system as we know it in the legal system. In general terms, a variety of philosophers, literary critics, art and architecture critics, social scientists, and legal scholars have questioned whether any "truth" exists out there that is knowable and stable. 4° Postmodernism expresses some skepticism, if not cynicism, in the belief that there are immutable, universal, global, and discoverable facts or interpretations of facts. 4 ' Whether by literary deconstruction, 42 feminist epistemology, 4 3 philosophical or linguistic decompositions of language, 44 or in our own field, critical legal studies' exposure of the indeterminancies of our laws, 4 5 the legacy of postmodernism is that truth is not fixed, meanings are "located" provisionally, not "discovered," 46 and people who "find" truth, 38 . Other modes of human discourse exist from which we could choose-the scientific method, for example, which, although it needs to "falsify" propositions with contrary data, does not set out to prove something by juxtaposing its opposite. Additionally, conversation, storytelling, mediation, and consciousness-raising are all more circular and less structured in method. Dangerous monologic (or false adversarial) forms like inquisitions and Star Chambers also exist. Finally, there are other, completely different legal systems-civil, mediational, and bureaucratic systems are examples.
39. See supra note 16. 40. See generally DISCOVERING REALITY, supra note 31 (discussing feminist philosophical perspectives illustrating deconstructionism); FISH, supra note 31, at 154-55 (noting the pervasiveness of deconstructionism).
41. For an excellent summary of the major contributions of postmodernism to social science from which much of the above discussion is drawn, see PAULINE M. whether judges, juries, critics, or, yes, even scientists, have interests-social, economic, political, racial, gender-that affect how they see the world. In addition to interpretations of texts, meanings, and facts, postmodernists have questioned the very notion of a unified self having a stable set of characteristics, values, and attributes with which to process information. 4 " Because we occupy multiple roles in modern society, being powerful in some-for example, the role of "father"--but subordinated in others-for example, the role of "worker"-the multiplicity of our social roles structures and filters our knowledge. Context-both present and our own personal and group histories-also deeply affects our knowledge. If we believe any of this (and I believe enough of it to consider the impact it might have on the finding of facts, the interpretation of law, and the production of "legal knowledge"), we must therefore ask how the legal system can assess truth and assign remedies confidently.
ROSENAU, POST MODERNISM AND THE SOCIAL SCIENCES: INSIGHTS, INROADS, AND IN-TRUSIONS (1991
In an important book describing the significance of postmodernism for explaining social science's knowledge, Pau-"truth" in many cases-i.e., O.J. Simpson either did or did not kill his ex-wife and Ronald Goldman. Because we have only circumstantial evidence, jurors must "interpret" and give meaning to the evidence-therefore, their factual determinations will reflect greater variability. See Albert J. Moore, Inferential Streams: The Articulation and Illustration of the Trial Advocate's Evidentiary Intuitions, 34 UCLA L. REV. 611 (1987) . In my view, and as part of my critique of the adversary system, most trial advocacy texts (and I am a former trial advocacy teacher) still assume a far too rational fact-finding process. See THOMAS A. MAUET, FUNDAMENTALS OF TRIAL TECH-NIQUES (3d ed. 1992); J. ALEXANDER TANFORD, THE TRIAL PROCESS: LAW, TACTICS AND ETMCS (2d ed. 1983). Practical lawyer guides are much more likely to attempt to deal with the emotional or "arational"-note that this is not "irrational"-aspects of fact finding and interpretation. For one attempt to deal with some aspects of "emotional" arguments, see ALBERT J. MOORE ET AL., TRIAL ADVOCACY: INFERENCES, ARGUMENTS, AND TECHNIQUES 80-89 (1996) (see chapter 9 on "silent argument"). Too many of the trial texts also treat all jurors as the same "average" or fungible juror, instead of recognizing the clear reality of widely disparate reactions to the same information by different people who may process "facts" through very different "filters" or "generalizations." We have little that focuses on the "interpretative acts" of jurors, as analogous to the interpretative acts of readers in literature, despite all of the wonderful empirical jury studies. line Rosenau has distinguished between more skeptical, nihilistic postmoderns who believe that "truth" is always partial, transitory, and uncertain, and affirmative postmoderns who instead seek to broaden and increase the methods of knowledge acquisition. 48 Affirmative postmoderns would, thus, include the recent spate of narrative writers in legal scholarship 49 who seek to increase the stories that are told and heard 0 in our legal system and appeal to empathy 51 and affective, as well as rational, 2 ways of knowing.
Both groups of postmoderns share a skepticism that truth can be "represented" accurately. This claim, which originates in art and literary criticism, 53 has some dangerous teaching for our rules of evidence and trial procedure. Although our various exclusionary rules are designed to protect against some distortions in "factual" representations, so that over-probative and prejudicial forms of evidence often are excluded, oppositional fact presentation itself may deserve criticism for its inherent need to involve extreme or distorted "representations" of past acts and motives that may be impossible to "re-present" in a courtroom. 53. FISH, supra note 31, at 154. 54. Some of the postmodern attacks on knowledge would reject any legal system. If the truth is unknowable, then inquisitorial, and bureaucratic, and "alternative"
[Vol. 38:5
Let me illustrate the particular dilemma of oppositional, binary thinking at trial when linked with recent work in cognitive psychology and trial practice. If we take seriously the recent studies demonstrating that facts presented to fact finders are processed through "schemas," "filters," or common narratives,' 5 then the presentation of two oppositional stories or conclusions may color how all of the facts are heard. Consider how the framing of a story by both sides then colors how each piece of evidence is interpreted. The oppositional story may work well when the fact finder has an off/on, guilt/innocence determination to make," though it still carries the danger that all the fact finders will process incremental facts through a preexisting frame, 7 but will not work as well when polycentric factual findings, legal conclusions, and mixed fact/law questions are at issue: comparative negligence, business necessity defenses, excuse and justification in criminal law, and the best interest of the child, are a few examples. My argument here is that the "false" or "exaggerated" representation" 8 of oppositional stories may oversimplify the facts 59 and not permit adequate consideration 57. Here is my de rigueur cite to THOMAS S. KUHN, THE STRUCTURE OF SCIEN-TIFIC REVOLUTIONS (2d ed. 1970), telling us that we can understand reality only through historically contingent paradigms, like the lawyer's oppositional stories, which do, on occasion, shift. Id. at 43-51.
58. What postmodernists call constructivism is the advocate's stock-in-trade. 59. Stanley Fish has gone so far as to say that all knowledge claims merely result from contextual and artificial agreements among professional communities. See FISH, supra note 31. So, if we cannot justify adequately the adversary system, and most philosophers have agreed that we cannot-see Luban, supra note 1, at 93-111-then the adversary system itself is the product of our professional "conspiracy" to perpetuate its existence. It has not been validated empirically. Id. at 118; cf E. ALLEN LIND & TOM R. TYLER, THE SOCIAL PSYCHOLOGY OF PROCEDURAL JUSTICE of fact interpretations or conclusions that either fall somewhere in between, or are totally outside of, the range of the lawyers' presentations." Indeed, one version of postmodernism could read the adversary system as totally and arbitrarily imposing order through its binary decision making process where no order exists, and where we cannot determine relevance rationally."' An implicit, but sometimes explicit, aspect of all postmodernism is a skepticism about both objectivity and neutrality. This has serious implications for our adversary system, not only for the advocate's role, but for the so-called neutral, passive judge as well. Critical legal scholars have advanced most explicitly the skeptical argument of postmodernism by demonstrating both the law's linguistic contingency-its indeterminance-and its manipulation by particularized interests, such as economic, or class (in critical legal theory), or race-based interests in critical race theory, and gender-based interests in feminist legal thought. 62 Most critical legal scholars' work has focused on the law and rules-the "texts" of the legal system. 63 The attacks on certainty, legal knowledge, and neutrality, however, have clear and dangerous implications for legal process, and for the adversary system." A neutral judge, either as a 60. Jury nullification may represent one effort to escape not just the law but also the need for binary fact determinations-maybe somebody was "a little bit guilty"--say, entrapped, but guilty, or, guilty but not responsible. Obviously, the more varied possibilities in equity also represent an effort to avoid the draconian effects of law's oppositional possibilities.
61. This view also coincides with chaos theory-that causality is not as linear as we modern science romanticists believe. Consider the arguments about "relevance" in the ever-expanding soap opera of the O.J. Simpson case and its aftermath-was what Detective Fuhrman said about Judge Ito's wife relevant to the guilt or innocence of Simpson? Where does the seamless web of the facts end?
62. In feminist epistemology more generally, philosophers of science have argued that even the construction of questions of "truth" in science have depended upon the "bias" of the masculinist view of reality. Consider the metaphors of "competition" and "survival of the fittest" and the struggle of the cell as examples. view, this reflects the reality of life in a postmodern, multicultural world-a recognition that if "truth" is to be arrived at, it is best done through multiple stories and deliberations rather than through only two. 69 How this will be structured in a litigation system, which is still based on oppositional evidence presentation, remains to be seen.
I want to address briefly one other element of postmodernism: the explicit recognition that we reason in binary oppositions v " with a hierarchy of values, usually subordinating one side of an opposition, as in male/female, white/black, rule/discretion, law/equity, market/family, etc. v " In postmodernism this is the method of deconstruction-the recognition that every "text" has its ambiguity, its negation, its opposition, its "silence." In some versions, the idea is to reverse or re-situate the' oppositions, which, of course, preserves them. 72 In some forms, however, the purpose of deconstruction is to demonstrate that binary oppositions do not explain the world. Hierarchies of claims hide more than they reveal. Thus, many in Los Angeles hoped the jury would convict Rodney King's attackers, not because it was "a white or black thing," but because they were appalled by the beating. 73 G., 38 BUFF. L. REV. 1, 21-32 (1990) (telling the story of a client in a welfare hearing who refused to testify as her advocate suggested and instead told her own true story demanding justice from the heart where the law would not recognize her claim). Taken out of its postmodern context, deconstruction is a useful tool for those who criticize the adversary system because it exposes the distorting properties of both the "text" of adversarial argument 7 4 and of the literary texts that deconstructionists analyze. In concrete legal terms, and none of these claims are new or original to my argument, oppositional presentation often-though not always 7 5 ---distorts the truth v " by making extreme claims, 77 by avoiding any potentially "harmful" facts, by verdict to the travesty of the original acquittal in the King beating case. Note how these cases are known by the victims rather than by the perpetrators-neither Rodney King nor Reginald Denny was "on trial." 74. As someone who serves in a third-party neutral capacity, as an arbitrator and mediator, I am as frustrated as Judge Frankel was with the distortions and exaggerations made by counsel in pursuing their claims.
See infra
75. Consider the contrary informing principles of baseball arbitration, which asks two sides to make offers that are intended to be less extreme because the arbitrator must choose one without any modification. The theory, if not the practice, behind this principle of dispute resolution, is that it will encourage reasonableness. Some would argue that good advocates do this as well-if they hope to have a fact finder buy their whole story, they should try to tell the least-extreme, most-reasonable story.
76. For a nice catalogue, by a practicing lawyer, of the distortions in evidence presented through the adversarial method, see Gorsky, supra note 37. Gorsky lists evidence distortions as sources of incorrect evidence production or its inequality where: (1) there is a reluctant witness, whom both parties may be afraid to call; (2) there is an unawareness of a potential witness because of the lack of independent investigation; (3) there are inequalities in expert witness production as a result of economics; (4) witnesses are coached or "over-prepared;" (5) counsel is more inept than his opponent; and (6) a witness is inept-for example, the witness may be truthful, but fearful, and therefore very vulnerable on cross-examination. at all costs for a client" versus the Washington lawyer who is more concerned about "how things looked") (attributing remarks to Bernard Nussbaum, former counsel to the President). Lewis suggests that advice not to turn over documents to the investigators might be successful in defending a corporate wrongdoer but is not an appropriate tactic for a public official who must in-[Vol. 38:5 refusing to acknowledge any truth in the opposition," by limiting story telling to two, rather than allowing for a multiplicity of stories, by refusing to share information, 7 9 or, conversely, by strategically giving or demanding too much information," 0 by manipulating information (as in the "battle of experts"), by making the true look false (cross-examining a truthful witness) or the false look true (by offering false or misleading evidence or by actively "coaching" witnesses). 8 Another common complaint about the adversary system demonstrates one of the claims made by deconstructionists. In litigation, the unequal resources of the parties will often determine the hierarchy of opposition. In an ideal and abstracted form, the adversary system clearly contemplates adversaries of equal skill and economic support; the result should not depend upon the resources or "skill" of the spire trust and higher moral standards. Id.
78. Cognitive psychologists have named this phenomenon "reactive devaluation." We do not hear the validity of a claim or argument or offer made by "the other side" simply because it comes from the other side. This particular distortion of adversarial approaches to dispute resolution has become the focus of those studying negotiation and mediation. If we cannot hear the truth of what our opposition has to tell us, then a third party mediator can often reduce this distortion by being a more "neutral" bearer of offers or information. We all know, however, that "the 'haves' come out ahead." 8 3 Whatever the persuasiveness or merits of postmodernism's attack on truth or knowledge generally, its teachings are extremely problematic for the legal system.' Whatever problems may inhere in presenting only two stories, or in the impossibility of knowing what really happened, the legal system must find facts and make decisions if it is to maintain any semblance of order. The legal system's problem with postmodernism is the same as epistemology's: How can we, evaluate anything and by what standards are we to judge anything? Even critical legal scholars like Joel Handler' thus acknowledge that even if no single "procedure ... [has] access to truth or reality, including science," 86 we must use some measure to assess facts and to act." For Handler, as for others," that "something" is a nonfoundational pragmatism: "ITihe test of knowledge is efficacy." '89 Handler, however, like other pragmatists, and I ihclude myself in this group," envision a greater multiplicity of stories 82. This is what happens when the fault lies with the man and not with the art (i.e., the quality of representation). See Martin P. Golding, On the Adversary System and Justice, in PHILOSOPHICAL LAW, supra note 37, at 98, 112 and PLATO, GORGIAS (Terence Irwin trans., 1979) for arguments about the morality of the "bought" or partisan rhetorician. In postmodern parlance, the case turns on the performance or "performativity" of the advocate, rather than on the "facts," thereby demonstrating once again that "truth" in the legal system is neither objective nor necessarily rational.
See Marc Galanter, Why the "Haves" Come Out Ahead: Speculations on the Limits of Legal Change, 9 LAW & SoC'y REV. 95 (1974).
84. Indeed, one might suggest that the label of "nihilists" attached to the critical legal scholars by Paul Carrington and others (see Paul D. Carrington, Of Law and the River, 34 J. LEGAL EDUC. 222 (1984)) represents the very fear of the validity of some of these arguments-if they are persuasive they deal very significant blows to the entire structure of law and the legal system. being told, of more open, participatory, and democratic processes, yielding truths that are concrete but contextualized, explicitly focused on who finds "truth" for whose benefit. 9 ' The feminist epistemologist, Sandra Harding, has called this "strong objectivity" when the interests of truth finders and the questions that they ask and answer form part of the description of the "truth." 9 2 In the final section of this Essay I explore how these observations may help us both to reform some of the defects of the adversary system and to open up and more radically transform our ,hole legal process. This has obvious implications-requiring further exploration-for our core concepts of legal ethics. First, however, I want to air some more complaints.
III. THE LIMITED REMEDIAL POWER OF ADVERSARIALISM
What our adversary system, as exemplified by courts, permits "as resolutions to disputes makes the structure of adversary argument-limiting cases to two "sides," or a limited set of other-party arguments through the use of joinder, interpleader, and subclasses-more problematic. I have argued at length elsewhere that courts that are empowered to grant money damages, guilty or not-guilty verdicts, and injunctions, which are more often negative than positive, greatly limit what results an adversary argument can achieve. 93 Although I am mindful of the fact that parties are always free to exit the system and settle for their own more tailored solutions, the truth is that the limited, 93. Menkel-Meadow, supra note 9, at 768-83.
[Vol. 38:5 remedial imagination of lawyers who bargain "in the shadow of both the court and the law" often constrain settlements. 4 Without rehashing my earlier arguments here, I want to suggest that we should think carefully about which cases require binary solutions (and I believe that some cases require such solutions) and which do not. At the same time, however, we need to examine why this one mode of dispute resolution still so thoroughly dominates our thinking about legal problem solving. 95 Whatever efforts have been made to expand the scope of processes and remedies recognized by courts, 96 the co-optation of these processes by determined advocates continues. 7 As I have argued elsewhere," expanding the stories, the interests, the issues, and the stakes actually enhances the likelihood of making "trades" and finding other creative solutions to problems so that we can minimize contentious argument and satisfy.more party needs. 99 To accomplish such a reframing of attitudes and thought processes will require a great deal of re-education and reorientation; indeed, major cultural, not just ethical, change among lawyers is needed.' Thinking creatively is not neces- 98. Menkel-Meadow, supra note 97, at 12. 99. My favorite illustration of nonadversarial dispute resolution comes from a UCLA faculty cocktail hour at which several of my colleagues picked at the same bowl of cocktail mix. None of us were in competition as some chose pretzels, others nuts and others WheatChex-we wore down the bowl cooperatively and with all of our needs being met. We valued different things. The more "stories" and interests we get on the table, the more likely we can arrive at a mutually agreeable solution, by finding complementary, rather than competitive, interests. 100. See Carrie Menkel-Meadow, To Solve Problems, Not Make Them: Integrating sarily the same process as thinking critically or analytically; the negative and reactive thinking produced by adversarial argument may limit more open ways of conceptualizing solutions to problems. 1 ' I will heretically suggest that even some criminal matters-a category of cases most often understood as paradigmatically requiring binary solutions followed by punishment-might be susceptible to other processes and remedies such as Victim-Offender Mediation, 1 0 2 which attempts to create a guilt-imposing relationship between offenders and victims of some small crimes to encourage restitutionary remedies rather than punishment. If we are to defeat the hold that crime has on us then we must also broaden and increase our responses" 0 ' and searches for solutions, especially where there is not enough room for all at the inn-the prison. 0 4
In the civil arena, where I have focused my work, we must consider the cases that do not lend themselves easily to right or wrong answers 0 5 or to more binary solutions. Often, third-party-imposed solutions, such as those imposed by courts, do not deal with causes underlying ongoing conflicts or disputes, espe- 
ADR in the Law
IV. How MULTICULTURALISM (OR PLURALISM) CHALLENGES THE ADVERSARY SYSTEM
Recall that when we speak of the adversary systemwe say the "Anglo-American" adversary system. 1 ' The inquisitorial system of civil law countries,"' the mediation of Asian countries,"' the dispute resolution processes of Native Americans,1 3 and the "moots" of some African cultures". remind us that legal processes are culturally specific and chosen, not given. Here I want to explore, very controversially I am sure, the cultural assumptions of our adversary system as they operate both at the national and international level. Again, although I have neither sufficient time nor space to do a complete review of comparative legal systems," 5 it is important to recognize that other systems may still have something to teach us. With our increased participation in international treaties and tribunals such as WTO" s and the Law of the Sea Treaty," 7 the experience of dealing with multiple parties having different cultures and legal regimes has revealed that we will have to participate in alternative-to us-forms of dispute resolution and culturally complex international cooperation. Within our own borders multicultural concerns are revealed when immigrants from other systems either fear or will not use our system because they do not understand or trust it,"' or when it is alien to what they know. Although our dominant melting pot and assimilationist ideologies suggest that recent newcomers to our shores simply should acculturate themselves to our legal system as one of the few "all-American" institutions, I , instead, posit that we might do well to take the opportunity of reexamining our system for ethnocentric bias and try to imagine creating and utilizing other dispute resolution institutions. The very premises of our system-that "winning" is all and that harms suffered are monetized-may not be culturally congruent with the belief systems of all members of our society.
At its most disturbing and controversial moments, our legal system presents a malingering question of what commitment our own citizens have to a system that some perceive delivers only injustice. Many would argue that the structure of the adversary system, itself, is not the trouble but, rather, that the inequalities of resource distribution and access within the system have caused many disempowered groups to feel less committed to the legal system." 9 Others would suggest that the adversary system and the expensive details of its use exacerbate any preex-118. Lawyers working with immigrant groups in communities like Los Angeles have reported to me that some national groups, such as some South and Central Americans, will not use our adversary system because it is unfamiliar to them. They often carry with them distrust of official courts from perceptions about corrupt regimes in their native lands-are we any less corrupt? Obviously, access to courts and to lawyers plays a large role in this reluctance. Some lawyers and community groups, however, report that some national groups prefer to create their own community dispute resolution processes. JEROLD AUERBACH, JUSTICE WITHOUT LAW? 69-94 (1983) (chronicling the continuation of American immigrant community dispute resolution development). Some cultures also reject our American commodification and monetization of disputing. In another recent example, an elderly Japanese man learned that he had been paid less than many of his inferiors. His Americanized children urged him to sue but he said he valued his dignity and the respect he had had in the workplace more than his desire for money or to make trouble. isting social power differentials. 2 ' I think that the issue goes beyond access and resources within the process. As Patricia Williams so eloquently reminded us in her book, Alchemy of Race and Rights, 2 ' some in our society-as a specific example, African-Americans-have been the "acted upon" in law, as objects of law-property in slave legacy-and did not historically participate in the creation of our legal process.' 2 2 As some have criticized our "science" for its exclusion of particular voices,' 23 we must wonder what a more multicultural and integrated group of framers might have chosen for a process if it had been informed by a full representation of our varieties of immigrant cultures. Although it seems true that many cultures think in binary terms, take for example the Asian yin-yang conception, it is not so clear that the dichotomies or binarisms are arranged hierarchically in the same manner, or that binary thinking necessarily must structure legal culture. Chinese mediation, derived from Confucian principles, is designed to seek "harmony, not truth." 2 4 I wonder what would result if we redefined our legal system to seek "problem-solving" as one of its goals rather than "truth-finding."' 2 5 Although we remain committed to detached and unbiased. third-party "neu- REv. 494, 535-38 (1986) (criticizing the ADR assumption that consensual settlements of disputes are preferable to adjudication). I call these critics "litigation romanticists." See Menkel-Meadow, supra note 109, at 1182. 125. I can imagine huge outpourings of objections here-where are justice, punishment, and deterrence?-all of the articulated -current goals of our legal system. I offer this example as simply an illustration of how we select our goals and how we could select others. I do not suggest that we solve problems by ignoring justice. Or, as Rodney King put it, why shouldn't our legal system be constructed to help us "all just get along" in such a diverse world?
[Vol. 38:5 trals," other cultures value decision makers who understand and are enmeshed in the community and who have "wisdom" from experience.' 26 I fear the adversary system and its contributions to the larger culture have hindered rather than helped race and ethnic relations " by polarizing discussion and by continuing to perpetuate their own form of bi-polar thinking. Third-party-imposed solutions seldom get at root-causes of conflicts or provide enduring solutions. Black/white race relations, as another binary construct, remain the paradigm for thinking about race, despite the growing multiplicity of race and ethnicities and diversification of our society and, slowly, of the legal profession itself.' In my view, we need to rethink ways to permit more voices, more stories, more complex versions of reality to inform us and to allow all people to express views that are not determined entirely by their "given" cultural identities. To that end, let me turn to some proposals for reform of the adversary system.
V. REFORMING THE ADVERSARY SYSTEM
I am torn at this point between choosing from the most incremental reform options, keeping the adversary system in its place 126. As a feminist, I am not endorsing the "wise elder" form of mediation found in many world-cultures because it tends to be paternalistic and exclusive of women. I am suggesting, however, that the principles informing such choices differ from ours and might be worth examining in some areas., Using "substantive expertise? in some forms of ADR-for example, mini-trials, arbitration, and mediation-reflects this desire for a knowledgeable (and perhaps "interested" or "biased") third-party neutral and further complicates the questions of ethics and conflicts of interest. See, e.g., Poly Software Int'l Inc. v. Su, 880 F. Supp. 1487, 1492-95 (D. Utah 1995) (discussing complications of applying conflicts rules when small groups of skilled lawyers-in this case, specializing in a relatively small area of the computer industry-act as both litigators and mediators). and thereby keeping most of my audience, and beginning with the most radical of proposals so that, in the end, you will happily adopt all of my more modest suggestions.
A. Adversarialism Where It Is Appropriate
Being something of a provocateur, I will start with a radical yet benign suggestion. Because the adversary system has not been validated empirically as the most effective legal system, 12 9 let us think about what it does best and attempt to cabin its influence to those cases needing the "full-court press" of adversarialism. Next, let's move on to thinking about what other processes might appropriately serve other goals.' Many of you will think that all criminal cases belong in the former category, where the state can threaten a lone individual's potential loss of freedom-I disagree.'' Others likely think that all disputes involving some "public question" belong in open court with fully contested arguments and rules designed to create fairness of process and result.' Still others would include in the former category cases that involve large numbers of people, like the mass tort, consumer, and securities cases that we face. Yet more people suggest that we need adversarial, conventional processes precisely when the parties are unequal so that courts may police resource and "performativity" imbalances.' 3 3 For me, the opera-129. See THIBAUT & WALKER, supra note 59, at 6-21; Luban, supra note 1, at 83-122. But see Damaska, Evidentiary Barriers, supra note 115, at 578-89. 130. So much of the writing on the adversary system is done by those who imagine either a criminal or civil paradigm and then attempt to contrive and impose some universal system for both. Call me a postmodern, but I think enough variation in our case types already exists that neither process rules nor ethics rules can continue to be totally global and transsubstantive. 
B. Other Possible Forms of Dispute / Conflict Resolution
What I most want to think about, however, are other forms of legal dispute resolution. In what circumstances could we begin to experiment safely with other forms of process through which we could explore other forms of interaction and ethics? Many scholars in the dispute resolution field have called on us to provide both "thick description" and analysis of different modes of conflict resolution that have been successful, even in perceived intractable disputes. ' Mindful of the postmodern and multicultural critiques of legal knowledge, could we imagine a forum where more than two voices could be heard? Here I will sketch some possible alternate modes of dispute resolution to consider.
When a dispute involves more than two sides, one could imagine processes with more than just plaintiffs and defendants as parties. In a modification of old historical forms, one could imagine a tri-partite criminal proceeding with states' interests, victims' interests, and defendants' interests all represented. Or, 134. Lest you think that I am an ADR romanticist, I was involved recently as a plaintiff and counsel (with my husband) in three lawsuits (all after other forms of dispute resolution failed). After filing, two of the three settled. For the casetypologists among you, the collection and copyright infringement cases settled, the landlord-tenant-damages, not eviction-did not. By the way, we "won" the damage case, at least in the sense of getting a judgment; however, we have yet to collect a dime. The full trial that we had thus did nothing to increase the justice or efficacy of our claim. as has occurred in a variety of environmental siting, community block-grants and other multiparty situations, one could utilize a multiparty mediation-like process in which a single dispute broadens community and democratic participation in a single issue that affects more than two parties and establishes a process for greater participation. 13 6 "Reg-neg"-regulatory negotiation or negotiated rule-making-represents another example of current recognition that processes other than conventional adversarial ones may more effectively involve more than two parties and lend greater legitimacy to the result if people get involved in the construction of rules before they take effect.' 37 We could further adapt our current forms of subclasses, multiparty, multidistrict litigation, and other forms of consolidation to allow for participation by more than "two sides" in civil cases having a variety of private and public issues at stake.
13
In the Center in which I work at UCLA (the Center for Interracial/Inter-ethnic Conflict Resolution) we have begun to develop formats and fora for discussing divisive issues that attempt to alter the debate mode and focus instead on structured, refrained, multiparty "representational," and diverse conversation. In a recent forum at UCLA on affirmative action (a very disputed issue on my campus and in my state), for example, we organized a workshop designed to avoid adversarial and debate-like presentations. The process involved four diverse presenters, diverse in views, issues, and demographics, 13 their views on the subject of affirmative action including statements about how their personal and individual histories had affected their views. The speakers were then asked a series of probative questions by a moderator-facilitator. The questions that the moderator-facilitator asked purposefully probed more than adversarially stated extreme positions, such as: What are the grey areas in your thinking? What evidence would you need to change your mind? What did you learn from hearing the other presenters? The four presenters followed the moderatorfacilitator's questions by questioning each other through the question-reframer-moderator who attempted to dislodge the personal attacks or hostility in questions and responses. Audience questioning followed the self-initiated questioning segment and the forum concluded with an attempt to draft a statement that reflected commonalities and differences of thinking and listed areas in which more information was required. All of this was followed by an audience-participant process-critique session.
I recognize that such a multilayered procedure might not work in cases calling for an assessment of civil damages or a determination of guilt. A multilayered procedure certainly may be used, however, for policy deliberations and in the negotiation and settlement of large multiparty lawsuits. 40 Lani Guinier and Susan Sturm at the University of Pennsylvania have experimented with similar and other formats in their class on race and gender theory, with similar purposes: to reduce the distortions of adversary dialogue in the hope that individuals would be empowered to fully confront their own and others' views without attachment to "side" or "identity."' They label their class an "intermediate space" for discussion, conversation and dialogue, process protections offered.
140. Indeed, with the exception of the representative-advocates of each "party," this structure is not that dissimilar from a multiparty, private mini-trial whereby the principals intend to complete the negotiation and resolve the dispute themselves. 5 and may even lower the stakes to some extent.' 46 In such environments, as with privately negotiated settlements, we may arrive at contingent agreements, promises to meet and confer again, contingent performances, plans for the future without adjudication of the past-all illustrations of postmodern acceptance of some uncertainty and the need to combine past disputes with present and future action.
More conventionally, we might examine the circumstances under which some forms of the civil inquisitorial/investigative procedures make sense-their major advantage being that a nonpartisan investigation leads to, at least in theory, a genuine search for truth. Purporting to engage in a genuine search for truth may be appropriate for some governmental and regulatory questions. Furthermore, as long as individual liberty is not at issue, even the most confirmed adversarialist might acknowledge that the proverbial quest for "truth" is, ultimately, likely to be both more effective and cheaper.1 7 Even the United Kingdom, with its commitment to the adversary system, [Vol. 38:5 employs governmental investigatory commissions and procedures far more often than we do. 48 I strongly believe that we are on the right track in experimenting and using a variety of forms of "alternative dispute resolution"-I prefer the new term "appropriate dispute resolution." Yet, I fear many of these forms (mediation, mini-trials, settlement conferences, early neutral evaluations, reg-neg) are becoming corrupted by the persistence of adversarial values. 4 9 Lawyers and third-party neutrals will clearly have to learn new roles to play in mediation. In recognition of this need, programs for teaching people to be effective problem solvers and, heaven forbid, advocates, within the ADR process are emerging. These fledgling programs are good, because dealing with the weaknesses of adversarialism necessitates new mind-sets about law practice."o Fact finding, third party neutraling, and judging might also deserve reconsideration. Some years ago, I suggested that if gender differences in judging and fact finding had any merit, the system might benefit if it considered using male-female judge teams, who had to decide together, instead of a single judge. 5 ' Consider the changes required of both our judge and jury roles and selection processes if we are to reflect fully "multicultural" considerations in decision making and process facilitation.
Close to my heart, and related to the concept of accounting for multicultural considerations, is my concern regarding whether different forms of process will require different ethical requirements.' 52 Should lawyers attending an in-office, Early Neutral 
C. Reforming the Adversary System and Legal Ethics
For those who think that it is not the structure of the adversary system, but the extremes of behavior within it that are the problem, I offer a not original list of potential procedural and ethical reforms, though I must admit that I am both cynical about policing efforts and skeptical that reforms will not themselves become the victims of the adversarial process much as we have seen with Rule 11 reforms 5 5 and are beginning to see with recent disclosure reforms.' 56 So, if the excesses of adversarial behavior concern us we could prohibit the coaching of witnesses,' 5 7 require earlier and more forthright disclosure of adverse, as well as favorable, facts and witnesses' 5 8 and adverse legal authority' 5 9 in both civil and criminal cases, require all lawyers, not just prosecutors to "do justice"' '° in lieu of only serving their clients' interests, prohib-
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it the cross-examination of witnesses "known" to the lawyer to be telling the truth and prohibit the presentation of any evidence at all "known" to be false by the attorney,' 6 1 and impose serious sanctions for violations of these rules. More radically, we could require equalization of resources of the advocates, either by taxing the wealthier litigant or by providing more public subsidies for poorer litigants; however, given our current reluctance to pay for free legal services for the poor and to enter into real fee-shifting arrangements (not to mention the socialist nature of this proposal), I doubt that we will ever come close to realizing this. I suspect, furthermore, that, even if we equalized economic resources, an inequality in raw, legal talent might still exist in many cases (it is the man [sic] and not the art, remember, who makes arguments). 6 2 Should we assign lawyers to cases on a random or lottery basis?" s Could we ever equalize advocacy skills' so that the "merits"--whatever those may be in a postmodern world-and not the performance drives the result?
Although I would certainly like to see abuses of adversarial behavior curbed (and I still think professional reputation does 161. These latter examples make adversarialists cringe. They raise the important issue of deciding when a lawyer may appropriately judge his own client, see DAVD MELLINKOFF, THE CONSCIENCE OF A LAWYER (1973), and raise important epistemological concerns about how we "know" the truth; see, e.g., Nix v. Whiteside, 475 U.S. 157 (1986) (where a client claimed he had been denied a fair trial by his counsel's admonitions that he testify truthfully). If my postmodernist critiques apply to the truth-finding process of the adversary system, they would apply a fortiori to a client's own lawyer who often has nothing more to go on than a client or witness interview. 162. See supra note 82 and accompanying text. 163. Although, in principle, client choice of lawyer forms the basis of our legal system, we know that many exceptions to this premise exist in assigning public defenders and criminal and civil court appointed lawyers, in assigning lawyers in pre-paid legal plans, and even, for most of us when our liability insurance carriers provide our defense. With increasing use of managed care and health maintenance organizations in health delivery, many of us no longer have choice of our doctors-should lawyers be allocated any differently? When a lottery system of legal services was proposed some years ago for legal indigents, see Marshall J. Breger, Legal Aid for the Poor: A Conceptual Analysis, 60 N.C. L. REV. 281 (1980), I strongly opposed it on class terms. It might be different, however, if it were applied to all litigants. 164. Would we then be asking some lawyers to be "dumb and dumber" while we try to make others smart and smarter? more to police this than anything else, interspersed with a few very public scandals 6 5 that cause us to reexamine our loyalties and rules once in a while),' 6 6 I am skeptical that ethics rules changes can really reform the adversary system. Adversarialism is so powerful a heuristic and organizing framework for our culture, that, much like a great whale, it seems to swallow up any effort to modify or transform it. Though some legal scholars have interpreted the Model Rules' language change from "zealous" advocacy'
to "diligence" 6 ' to mean that the ethics rules have shifted somewhat away from adversarialism, I still see the loophole in the language of the comments-where zeal continues to rear its dragon-like smoke. No one, however, can point to any change in lawyers' behavior that has resulted from that language change. (Remember the deconstructionists' view about indeterminate language with no meaning!)
D. Objections and Responses: Conclusion
Although I seem to have come to bury the adversary system, I recognize that it has its value and there are likely to be a number of objections to my criticisms and proposals." 9 As a former trial lawyer and continuing reluctant adversarialist 70 I will canvas a few objections and attempt to respond to them.
Some will say the lady doth protest too much-indeed there is not enough of an adversary system left today-an argument I suspect Monroe Freedman will make. With the high settlement rates and large-number of plea bargains, 7 ' too few cases ever see the full test of the adversary system at its best. At another level, critics like Gary Bellow and Judith Resnik suggest that a hybrid form of process-a bureaucratic form of process-exists, both in and out of courts, where an increase of judicial and administrative management of cases exists or where, even in court, judges apply more discretionary, bureaucratic rules and continue to push the parties toward settlement. 72 Others suggest that all of the attempts to cure the ills of civil litigation-using ADR, Rule 11, disclosure rules, and civility rules-will destroy the criminal justice system in cases where the client needs a fully armed advocate. 7 3 Most telling to me is the fear that if we tame the adversarial dragon too much, even in civil cases, our expensive and tedious discovery process will not turn out the occasional jewel of achievement in locating that famous "smoking memo" that informs the rest of us of serious wrongdoing.' 7 4 In addition, although I have labored long and hard to canvas the faults of the adversary system, we know that any system that we might substitute for it would have other, perhaps worse, flaws for those who fear the power of state investigators, or the absence of clear standards or governing rules in private dispute resolution processes. I often teach about the role of the lawyer in the adversary system by looking at the historical cycles in which the juvenile justice system has turned. 75 What began as a more private, benevolent, but paternalistic system, without adversary protections, was converted during the "Due Process Revolution" to include virtually the full panoply of adult adversarial adjudication techniques and protection that we witness today. 7 ' Most recently, with the advent of ADR and more sophisticated or simply different psychological models, we have again moved closer to more flexible, private, individualized settlements and treatment programs-although now the juvenile at least has a lawyer. A similar story can be told with respect to some government benefit programs and adjudicatory and administrative decision making. Process itself is therefore subject to the same "paradigm shifts"-or trends, or fads-as other intellectual frameworks. (You can see this is coming to a postmodern conclusion.)
Thus, although I am not happy with the structural, epistemological, remedial, and behavioral aspects of the adversarial system, I am skeptical that we can reform it by changing some ethical or procedural rules. A cultural change is required, and that is not easy to legislate. What I urge instead is the cabining of the adversarial system to the situations where it can do its best work, with all the limitations I have described. I would prefer that we take the teachings of postmodernism and multiculturalism seriously enough to consider other forms and formats of conflict and dispute resolution-such as employing many-personed and -sided factual presentations and handling disputes with more deliberative and participatory party and factfinding processes-and begin to evaluate their strengths and weaknesses as we come to develop something of a typology for assessing which cases belong in which ADR process.' 77 I be- lieve that each process will need to carry its own ethics-the zeal of the advocate does not play well in mediation and the mediator is both more active and more complex a third-party neutral than the judge who is governed by the Judicial Code of Conduct." 8 To take up a more radical strain of postmodernism, our legal processes and ethics are "in play" (or, in the French, "at play"). Our experimentation with ADR and other forms of legal process reflects our collective dissatisfaction, for a wide diversity of reasons, with the traditional adversary model and our current postmodern penchant for "many methods," when one will not suffice. I firmly believe that the only way to reform the adversary model is to successfully "oppose" it with other modes and processes and see if we can create a more varied legal system, one that is more sensitive to the particular postmodern needs of parties and the particularities of cases. I do not think that any one micro-reform or any single process will successfully supplant and replace the adversary system. I hope, however, that the post-postmodern legal system will give parties a greater choice about how they want to resolve their disputes. Greater choice in dispute resolution will allow lawyers who want to be "moral activists," 7 9 problem solvers,' 8 0 lawyers for the situation ' 8 or the community, 1 8 2 discretionary lawyers, 8 3 civic republicans, 1 8& or statesmen 5 [sic] to have greater flexibility [Vol. 38:5 in the models they choose. Not everyone will have to be a "hired gun" in an epistemological system that is crumbling as we speak.
